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PART | -- CONCISE OVERVIEW STATEMENT

1. The appellants appeal a decision of Justice Morgan (the application judge) of

the Ontario Superior Court in which he dismissed their application challenging
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the constitutionality of the requirement to swear an oath to the Queen as a

condition of acquiring Canadian citizenship.

2. Each of the appellants objects to taking the oath because of their subjective
belief that the Queen, Canada’s constitutional head of state, is a symbol of
tyranny, colonial oppression, racial prejudice and similar attributes. The Court
below found that these views were mistaken and were based on a
misinterpretation of the meaning of the oath to the Queen. It is, in fact, the
Queen, at the apex of Canada’s constitutional order, who represents the right to
dissent. According to Justice Morgan, “the oath to the Queen is in fact an oath to
a domestic institution that represents egalitarian governance and the 'rule of law”,
and “the [a]pplicants have adopted an understanding that is the exact opposite of
what the sovereign has come to mean in Canadian law.”

Respondent's Compendium, Tab 1, at paras. 65 and 67

respectively — Reasons for judgment of Justice Morgan dated

September 20, 2013 (hereafter ‘Reasons’)
3. The application judge held that the appellants’ claim to a violation of their
freedom under s. 2(a) and equality rights under s. 15 of the Canadian Charter of
Rights and Freedoms was not made out. The respondent Attorney General

submits that the application judge did not err in his decision on these points.

4. The application judge held that the oath as “compelled speech” constituted a
prima facie violation of the appellants’ freedom of expression guaranteed by s.
2(b) of the Charter, but that the “limit" was justified by s. 1. The respondent

submits that the application judge did not err in law in his findings in respect of s.
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1. However, he erred in law in failing to consider and apply the framework of
analysis required for a finding of a violation of s. 2(b). Rather, the application
judge conflated the finding of “compelled speech”_with his conclusion that the
appellants’ s. 2(b) freedom was violated, without any analysis as set out by the
Supreme Court as to whether the “compulsion” to take an oath to which they
object strikes at the heart of freedoms represented by s. 2(b) and therefore

constitutes a violation of s. 2(b).

5. Furthermore, the application judge’s findings on the meaning of the oath to the
Queen — as a rights-enhancing symbol of equality and the rule of law -- would
support a conclusion that the oath protects those very freedoms and does not
inhibit the appellants in any meaningful way from expressing a contrary view.
The evidence before the Court indeed proveé that taking the oath has not
prevented certain affiants in this proceeding from acquiring citizenship while

expressing their beliefs at or after the taking of the oath.

6. The overarching theme in Justice Morgan’s reasons for decision stems from
the notion that it is inherently unacceptable to use the Constitution as an
instrument to strike out mention of a key symbol of Canada’s constitutional
structure and of the rule of law itself, when it is animated by the misguided notion
that the symbol represents tyranny -- the contrary of the rights-enhancing nature
of the Constitution’s apex. This theme does not raise a question of justiciability,

but rather highlights the contradiction inherent in the appellants’ claim which in
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turn militates against the grant of any constitutional remedy in this case.
Drawing on Justice Morgan’s findings, particularly regarding s. 1, the appeliants’
claims must fail as it is not the oath, taken in its true sense, which restricts their
stated inability to obtain citizenship; rather it is their mistaken belief as to its
meaning which stands in their way. Such mistaken notions do not warrant

Chatrter relief.

PART | - STATEMENT OF FACTS THAT THE RESPONDENT
ACCEPTS, DISAGREES WITH, AND ANY ADDITIONAL FACTS

Facts that are accepted by the respondent

7. The respondent accepts the facts as set out in the appellants’ factum in Part A

(“The Canadian Citizenship Oath”) and Part B (“The Appellants”).

8. While certain of the “facts” listed in Part C (“Charles Roach and the History of
the Proceedings”) are not controversial, it should be noted that they are largely
based on the reasons for decision of Justice Cullity refusing to certify the
proceeding as a class action, under the heading “Evidence”, and are not findings
of fact. As the merits of the proposed class action are not relevant at the
certification stage (only the viability of the cause of action), these assertions
remain untested. Mr. Roach passed away in October 2012, before there could

be any cross-examination on the merits of his claim.
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9. The “facts” set out in Parts D, E and F (“Origins of the Citizenship Oath”,
“Does the Oath to the Queen have a clear meaning?” and “The Present Political
and Cultural Context”, respectively) constitute argument and are to that extent

improperly pled in this Part.

10. Furthermore, the “fact” stated at paragraph 31 (Part D) is inaccurate. While it
is the case that the concept of Canadian citizenship did not come into existence
until the 1947 Canadian Citizenship Act, it is not true that “some British subjects
continued to be exempted from taking the citizenship oath”. As properly noted by
the application judge (at paragraph 15), and as pled by the respondent, all British
subjects who sought Canadian citizenship és of 1947 were required to swear the
oath of allegiance, including the oath to the monarch. The sole exception was a
time-limited grandfathering clause for British subjects who had accumulated five
years do.micile in Canada at the time of passage of the Act.

Respondent's Compendium, Tab 5B, pages 266-272

Additional facts relied upon by the resbondent/appellant in cross-appeal,

the Attorney General of Canada

History of the citizenship oath
11. Taking the oath to the Queen as Canada’s head of state has existed as a
condition of acquiring membership in the Canadian polity since Confederation.

While the concept of Canadian citizenship itself did not come into existence until
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the 1947 Canadian Citizenship Act, the laws of Canada governing naturalization
have maintained the requirement of swearing an oath of allegiance to Canada’s
constitutional head of state, even when that status was originally that of British
subject. It has been a constant — regardless of other legislative changes that
have been made over time to the process for becoming a naturalized Canadian.
In fact, when Parliament resolved to create “Canadian citizenship” as a distinct
status by way of the 1947 legislation, it made a deliberate choice to maintain

such requirement for all candidates applying for Canadian citizenship, including

British subjects.

Respondent's Compendium, Tab 5A — Excerpts from Canada’s
naturalization laws beginning in 1868 ending prior to the 1947
Canadian Citizenship Act; and Tab 5B, see note at paragraph 10
supra.

Respondent's Compendium Tab 5G, pages 282-283, Standing
Senate Committee on Foreign Affairs, May 13, 1976, regarding Bill
C-20 (the 1977 Citizenship Acf), Statement by Mr. R.M. Nichols,

Registrar, Citizenship Registration, Department of the Secretary of
State.

12. Canadian citizenship is entirely a creature of federal statute. In order to be
a Canadian citizen, a person must satisfy the applicable statutory requirements.

Solis v. Canada (M.C.l.), (2000), 186 D.L.R. (4™ 512 (F.C.A));
leave to appeal to the S.C.C. denied, [2000] S.C.C.A. 249.
Taylor v. Canada (M.C.l.), [2008] 3 F.C.R. 324 (F.C.A.)

13. The final step in the acquisition of Canadian citizenship is the swearing of
the oath of citizenship:

| swear (or affirm) that | will be faithful and bear true allegiance to Her
Majesty Queen Elizabeth the Second, Queen of Canada, Her Heirs and
Successors, and that | will faithfully observe the laws of Canada and fulfill
my duties as a Canadian citizen.

Schedule to the Citizenship Act, R.S. 1985, c. C-29.
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14. There is no constitutionally protected right to become a Canadian citizen. It

is within Parliament’s powers to set requirements for citizenship by legislation.
Constitution Act, 1867, s. 91 (25).

15. The respondent relies upon the legislative history of the oath of citizenship,

which is partially summarized in Justice Morgan’s reasons for decision at

paragraphs 13 to 20.

Respondent’'s Compendium, Tabs 5A, 5B and 5C

PART Il - RESPONDENT’S SUBMISSIONS WITH RESPECT TO
THE APPELLANTS’ ARGUMENTS

A. Standard of appellate review

16. This issue is not addressed by the appellants. The respondent relies upon
Housen v. Nikolaisen for the applicable standard. On a pure question of law, the
appellate standard is correctness in that an appellate court is free to replace the
opinion of the trial judge with its own. Where the issue is one of mixed fact and
law, and the error lies in the standard applied or similar error of principle, again,
the appellate court may substitute its own view. A finding of fact is subject to
review only where a palpable and overriding error is found. This case turns

mainly on the first two principles.

Housen v. Nikolaisen, [2002] 2 S.C.R. 235, at paras. 8 and 37.

B. Appellate review of the adequacy of reasons of the application judge
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“17. Much of the appellants’ argument consists of repeating almost verbatim their

written submissions made in the court below, with the attendant argument that
the application judge erred in failing to mention these submissions. It is well-
established by the Supreme Court that the adequacy of reasons must be viewed
from a functional standpoint: reading the reasons as a whole, has the application
judge seized the substance of the matter? It is pi'esumed that the judge knows
the law. There is no formal requirement that the judge list all of the arguments
or deal with all of the evidence. Consequently, the appellants’ arguments, where
framed in this manner and without more, must fail.

Hill v. Hamilton-Wentworth Police Services Board, 2007 SCC 41, at

paras. 100-101.

F. H. v. McDougall, 2008 SCC 53 at para. 54.

Sagl v. Chubb Insurance, 2009 ONCA 388, at paras. 91, 95.
And see: R.v. R.E.M., 2008 SCC 51 at para. 35.

C. Section 2(a)

18. The application judge properly rejected the claim under s. 2(a) on several

interrelated bases:

a) The applicants failed to prove an objective basis for their claimed
violation [para. 94]. In other words, they failed to establish a non-trivial
and non-insubstantial interference with their sincerely held religious (or
conscientious) beliefs, as required by Supreme Court jurisprudence;

See: S.L. and D.J. v. Commission scolaire des Chénes, [2012] 1
SCR 235. '

Syndicat Northcrest v. Amselem, 2004 SCC 47.
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b) The oath is a law of general application, and is strictly secular in
purpose and application [paras. 85, 87 — 89];
See: Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37.
and
c) The basis for the objection to the oath runs counter to the “very
object of holding up constitutional values for new citizens” [paras. 89-

93].

Bruker v. Markovitz, [2007] 3 SCR 607, at para. 2.
Reference re Same-Sex Marriage, [2004] 3 SCR 698.

19. Significantly, the appellants misunderstand Justice Morgan’s reasons insofar
as they assert that a recognition of the appellant, Simone Topey'’s religious rights
does not imply support for her religion nor does it amount to discrimination
against others (at para. 59 of the appellants’ factum). This does not accurately
reflect the tenor of Justice Morgan's reasons, and in fact misapprehends a key
element. The thrust of Justice Morgan’s reasons on this point is that a claim
based on religion cannot be used to strike out the very symbol of Canada's

constitutionally entrenched commitment to equality and the rule of law.

20. As stated by Justice Morgan at paragraphs 90-92 of his reasons, the oath to
the Queen “is not only a unifying statement but a rights-enhancing one”, and “an
oath of citizenship that references a symbol of national values enriches the

society as a whole, and does not undermine the rights and freedoms that the

society and its head of state foster and represent” [emphasis added]. The
comment that the rights of some cannot be a platform from which to strike down

the rights of others must be taken in that context. Holding a subjective reiigious
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view (or conscientious view) that in fact mischaracterizes the symbolic
representative of those very values enshrined in Canada’s constitutional and
rights-enhancing order, is constitutionally insufficient to strike down legislative
reference to that symbol in Canada's éitizenship oath. Giving sway to the
appellants’ claim would itself “undermine the values enshrinéd in section 2(a) of

the Charter.”

21. Furthermore, the findings of the Supreme Court in Hutterian Brethren on the .
issue of proportionality are apposite in this context. The Supreme Court
concluded that although the costs imposed on the religious community in that
case by reason of not having a driver’s licence, were not trivial, they were not
substantial: “they did not rise to the level of seriously affecting the claimants’
right to pursue their religion. They do not negative the choice that lies at the
heart of freedom of religion.” In this case, the appellants not only may continue
acting on their religious or conscientious beliefs, but it is precisely within
Canada'’s constitutional structure, represented by the Queen at its apex, that their
right to manifest their beliefs is enshrined.

Hutterian Brethren, supra, paras. 95-96 and 99.
And see: Reasons para. 92

22. Al of the foregoing grounds apply equally to claims based on conscientious
belief as well as religious belief, such that the application judge’s failure to
mention the claims of the appellants Michael McAteer and Dror Bar-Natan under
this heading does not constitute a legal error justifying appellate intervention. The

analysis of their claims under s. 2(a) would follow the identical principles as Ms
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Topey's claim. Had their claims been specifically mentioned, they would
inevitably have been rejected on identical grounds. Their genuine but mistaken
belief as to what the Queen represents in Canada'’s constitutional order is equally
insufficient to ground a constitutional violation. None of the appellants have met
the test set down by the Supreme Court for infringement of s. 2(a). -No erron; of

law is shown in that respect.

D. Section 15

23. The application judge did not err in rejecting the claim under s. 15 of the

Charter.

24. The claim that the appellants are discriminated against in relation to
individuals born in Canada is clearly without merit for the reasons of the
application judge. The discrimination they claim, which they describe as based
on “national origin® and “citizenship”, is in fact not based on their status as
permanent residents per se, as opposed to native-born Canadians, but on their
particular objections to the oath. In asserting that they are treated in a
discriminatory manner based on the requirement to submit to a naturalization
process, which includes taking the oath, they are challenging the fact of
citizenship itself which, for the reasons set out by the application judge, is
impermissible. |

Reasons paras. 101-108
Lavoie v Canada, 2002 SCC 23, at paras. 57 and 58.
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25. Their claims of discrimination based on political opinion (without conceding
that such analogous ground exists), race and religion were also properly
rejected. As stated by the application judge, there was no objective evidence
that any particular political movement or group has been disadvantaged by the
oath.
Reasons, paras. 98-100

26. An individual alleging a violation of s. 15 of the Charter must establish both
that: (1) the impugned law creates a distinction on an enumerated or analogous
ground of discrimination, and that (2) the distinction is discriminatory, taking into
account contextual factors such as pre-existing disadvantage of the claimant
group, the nature of the interests affected, correspondence between the
differential treatment and the claimant group’s reality, and the ameliorative
effects of the law in question. The perpetuation of historical disadvantage,
prejudice and false stereotyping are indicia of discrimination.

Québec (A.G.) v. A., 2013 SCC 5, at paras. 325, 331-332 and 418.
Withler v. Canada (A.G.), 2011 SCC 12, at paras. 29-40.

27. The oath of citizenship does not draw any distinction on prohibited grounds.

It applies equally to all eligible candidates for citizenship.

28. The requirement to take the oath does not cause or perpetuate any
stereotyping. There is no evidence in the record that groups to which the
appellants belong, namely republicans and Rastafarians, suffer from societal

stereotyping or similar disadvantage for any reason.
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29. In the context of the entirety of the citizenship scheme and the purpose of
the oath (adherence to Canadian constitutional principles), there is no evidence
that the legislation perpetuates a ‘“historical disadvantage, prejudice or
stereotype”. This case bears a similarity to the situation in Hutterian Brethren in
that respect. The Supreme Court held that any discriminatory effect in that case
did not arise from any demeaning stereotype, but from a constitutionally
defensible policy choice.

Withler, supra, para. 35.

Hutterian Brethren, supra, para 108.
30. Furthermore, reliance on dicta in Andrews for a description of permanent
residents in Canada is misguided. As stated above, the appellants’ claim is not
that they are discriminated against because they are permanent residents but

because they object to the oath for reasons of religion or conscientious belief.

E. Section 1 justification analysis

31. If this court were to find an infringement of a Charter right, such limitation is
justified under s. 1. Justice Morgan did not err in adopting the respondent’s
statement of the pressing and substantial purpose of the oath.

The purpose of the oath requirement including an oath of allegiance to
the Queen is to ensure a public, symbolic avowal of commitment to this
country's constitutionally entrenched political structure and history, during
the solemnities of the citizenship ceremony, as a condition of acceding to
full membership in the Canadian polity. The language of the oath reflects
Canada's current political reality and constitutional order.

Reasons, para. 38



-14 -

32. The Supreme Court has indicated that a “theoretical objective” asserted as
pressing and substantial is sufﬁcientvfor purposes of the s. 1 analysis. In Harper,
the Supreme Court held that the “proper question at this stage [the pressing and
substantial objective stage] of the analysis is whether the Attorney General has
asserted a pressing and substantial objective” [emphasis in the original].  This
objective and the question of whether it has been furthered is considered in the
proportionality analysis of s. 1.
A. G. (Canada) v. Harper, [2004] 1 S.C.R. 827, at paras. 25-26.

33. The Supreme Court of Canada has had occasion to comment that the taking
of the oath in order to acquire citizenship as a means of establishing a
commitment to Canada is a pressing and substantial objective.

Benner v. Canada (Secretary of State), [1997] 1 SCR 358, at
para. 94.

34. Requiring new Canadians to express a commitment, publicly, to fundamental
principles going to the root of our political system and history, which includes the
development of Canada’s particular model of democracy, is pressing and
substantial. This commitment represents a collective goal of fundamental
importance. Canada wishes to ensure that citizenship is granted to those who
are indeed committed to their new country. Moreover, the requirement that all
citizenship candidates take the same oath relates to the fundamental objectives
of citizenship as creating a “community of status” which helps to bind Canadians
together as members of the same political community.
R. v. Oakes, [1986] 1 S.C.R. 103, para. 65.

A.-G.(Canada) v. Harper, [2004] 1 S.C.R. 823, at para. 103.
Lavoie, at para. 24 supra.



